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Court of Appeals of the District of G>lumbia 

No. 53G7. 

William R. Whipp and Ella F. Whipp, Plaintiffs in Error, 

vs. 

M. S. Glueck. j 

In Error to the Municipal Court, 

- j 

1 Municipal Court ol' the District of Columbia. 

No. 204,880. | 

M. S. Glueck, Plaintiff, 

vs. | 

William R. Whipp and Ella F. Whipp, defendants. 

United States or America, 

District of Columbia, ss: 

Be it remembered, That in the Municipal 1 Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned,! the following 
papers were filed and proceedings had in the labove-entitled 
cause, to wit: 

2 Declaration. 

Filed March 3,1930. 

The Plaintiff, M. S. Glueck, sues the Defendants William 
R. Whipp and Ella F. Whipp, for this, that dn the first day 
of February, 1929, the Defendants for value received made, 
executed and delivered to Kassel Weinstein their promis- 
-ory note, whereby they promised to pay to the order of 
Kassel Weinstein the sum of Two hundred and Seventy- 
five ($275.00) Dollars payable sixty (60) days after date, 
and which said note was later transferred for value before 
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2 WM. E. WHIPP EX AL. VS. M. S. GLUECK. 

maturity, to M. S. Glueek, the Plaintiff herein, after en¬ 
dorsement by the said Kassel Weinstein; a copy of said 
note, together with endorsement thereon is set out in the 
Particulars of Demand appended hereto and made part of 
this suit; that in the body of said note the Makers thereof 
waive, demand, notice and protest, as well as, the homestead 
and all other exemptions, and agree that the said note is to 
be discounted at the rate of eight (8%) per centum per 
annum, and jointly and severally agree to pay ten (10%) 
per cent Attorney’s fees collection, in event of default in 
the payment thereof; that although the Plaintiff has made 
frequent demands, the Defendants have failed and refused 
to pay said note or any part thereof and that there is now 
due and owing by the said Defendants to the said Plaintiff 
the sum of Two hundred and seventy-five ($275.00) Dol¬ 
lars together with discount at the rate of eight (8%) per 
centum per annum and Attorney’s fees of ten (10%) per 
cent for collection besides costs. 

Wherefore the Plaintiff claims from the Defendants the 
sum of Two Hundred and seventy-five ($275.00) Dollars 
with discount thereon at the rate of eight (8%) per centum 
per annum commencing March 1, 1929, until paid and the 
further sum of Twenty-seven Dollars and fifty cents 
($27.50) Attorney’s fees for collection of same besides costs 
and thereon brings suit. 

(Signed) M. S. GLUECK, 

PI nitifi ff 

(Signed) JOHN S. WHITE, 

Attorney for Plaintiff, 

1024 8th Street N. IF., 

Washington, D. C. 

3 Particulars of Demand. 

Filed March 3, 1930. 

Washington, D. C., February 1,1929. $275.00. 

Sixty (60) days after date we promise to pay to Kassell 
Weinstein or order Two hundred and seventy-five ($275.00) 
and 00/100 Dollars at The Franklin National Bank, for 
value received. The makers and endorsers of this note 
waive demand, notice and protest, as well as the homestead 
and all other exemptions. It is further agreed by the 
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makers and indorsers of this note that the same is to be dis¬ 
counted at the rate of eight (8%) per cent per lannum. And 
we jointly and severally agree to pay 10% attorney’s fees 
for collection in event of default in the payment thereof. 
(Signed) WM. R. WHlPP, 

(Signed) ELLA F. WHIPP, 

Address: Hyattsville, Maryland. 

Indorsements: Kassel Weinstein, M. S. Glueek. 

Summary. j 


Amount of note.. $275.00 

Discount to February 1, 1930.j. 22.00 

Attorney’s fees for collection.I. 27.50 


Total ... $324.50 


Affidavit of Merit. 

Filed March 3, 1930. 

City op Washington, 

District of Columbia, ss: 

I, M. S. Glueek, being first duly sworn according to law 
do under oath depose and say that I am the Plaintiff named 
in the above entitled cause; that I have personal 
4 knowledge of the facts wherein William R. Whipp 
and Ella F. Whipp are named Defendants, and that 
the cause of action is as follows: 

That on the first day of February 1929, the Defendants 
for value received made, executed and delivered to Kassel 
Weinstein their promissory note, whereby they promised 
to pay to the order of Kassel Weinstein the sum of Two 
hundred and seventy-five ($275.00) Dollars payable sixty 
(60) days after date, and which said note was later trans¬ 
ferred for value, before maturity to the affiant; a copy of 
said note being set out in Particulars of Demand attached 
hereto and made part of this suit. I 

That the defendants have failed and refused to pay said 
note or any part thereof although frequently requested to 
do so or has any one else for them paid the said note, or any 
part thereof, or the discount due thereon at the rate of 
eight (8%) per cent per annum or ten (10%) per cent at- 

2—5367a 1 
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torney’s fees required thereunder which total sum is justly 
due and owing to the Plaintiff exclusive of all set offs and 
just grounds of defense besides costs. 

(Signed) M. S. GLUECK. 

Subecribed and sworn to before me this 1st day of March, 
1930. 

(Signed) MARY R. STONE, 

[notarial seal.] Notary Public. 

Affidavit of Defense—William R. Whipp. 

Filed April 9, 1930. 

District of Columbia, ss: 

William R. Whipp, being first duly sworn according to 
law, on oath deposes and says: 

That he is one of the defendants in the above entitled 
cause wherein Ella F. Whipp is likewise named party de¬ 
fendant? that prior to, to wit, the 1st day of Decem- 
5 ber, 1928, it was agreed by and between this defend¬ 
ant and one Kassel Weinstein, that said Kassel 
Weinstein would lend to this defendant the sum of Three 
Hundred Dollars ($300.00), for which said sum to bo loaned 
as aforesaid, this defendant agreed to pay interest at the 
rate of 10 peri centum per annum, it being further agreed 
that this defendant should execute a promissory note to 
procure the signature of defendant Ella F. Whipp as an ac¬ 
commodation maker thereof; that accordingly on, to wit, 
the 1st day of December, 1928, this defendant executed his 
promissory note, which said note defendant Ella F. Whipp 
signed as an accommodation maker thereof, payable to 
Kassel Weinstein or order sixty days after date in the sum 
of Three Hundred Dollars ($300.00) at the Franklin Na¬ 
tional Bank of Washington, D. C., by which said note it was 
on the face thereof provided that interest thereon should be 
at the rate of 8 per centum per annum. 

That said Kassel Weinstein accepted said promissory 
note and paid to this defendant only the sum of Two Hun¬ 
dred Seventy Dollars ($270.00), making a deduction or dis¬ 
count of Thirty Dollars ($30.00) as interest for the money 
loaned on said note; that by reason of said deduction or dis¬ 
count made bv said Kassel Weinstein as aforesaid, the rate 
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of interest charged for the loan of said money on said prom¬ 
issory note was at the rate of, to wit, 67 per centum per 
annum. That this defendant protested against said 
usurious rate of interest asserting that such rate of inter¬ 
est was not as agreed upon, but was compelled by said Kas¬ 
sel Weinstein to pay the same. i 


That thereafter, upon the due date of said 


original note, 


this defendant was unable to pay all of the principal sum 


thereof, and it was further agreed by and between this de¬ 
fendant and said Kassel Weinstein, that this defendant pay 


such sum as he could obtain to apply on the |principal and 


execute a new note for the balance thereof. I That accord¬ 


ingly this defendant paid to said Kassel Weinstein the sum 
of Fifty Dollars ($60.00), of which said sum Twenty- 
6 five Dollars ($25.00) was applied to h payment on 


the original note which said note purported to be 
executed in the sum of Three Hundred Dollars ($300.00), 
and this defendant was required to execute! a new or re¬ 
newal note dated February 1, 1929, which sgid new or re¬ 
newal note defendant Ella F. Whipp was required by said 
Kassel Weinstein to sign as an accommodation maker 
thereof. 

That by said renewal note this defendant land defendant 
Ella F. Whipp promised to pay to said Kassijl Weinstein or 
order sixty days after date the sum of j Two hundred 
Seventy-five Dollars ($275.00) at The Franklin National 
Bank of Washington, D. C., by which said pote it was on 
the face thereof provided that interest thereon should be 
at the rate of 8 per centum per annum, but! on which said 
renewal note said Kassel Weinstein applied the balance of 
the sum procured by this defendant for a curtailment of the 
principal of said original note, to wit, the sium of Twenty- 
five Dollars ($25.00), as a discount or deduction for inter¬ 
est thereon; that by reason of said deduction or discount 
on said renewal note, made by said Kasscjl Weinstein as 
aforesaid, the interest charged for the loan 1 of said money 
under said renewal note was at the rate of, to wit, 62 per 
centum per annum. That this defendant protested against 
said usurious rate of interest or deduction ieharged assert¬ 
ing that such rate of interest was not as agreed upon, but 
was compelled by said Kassel Weinstein td> pay the same. 

That thereafter, upon the due date of said renewal note, 
said Kassel Weinstein made demand upon this defendant 
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for payment of the sum of Two Hundred Seventj T -five Dol¬ 
lars, ($275.00), but this defendant refused to pay said sum 
demanded, asserting that the rates of interest charged on 
said original note and said renewal note were ex- 
7 cessive and usurious. 

Affiant is informed and believes, and expects to 
prove at the trial of this cause, that thereafter and after 
maturity, said renewal note was transferred to plaintiff, 
M. S. Glueck with notice of said defects in the title of said 
Kassel Weinstein, and with notice that said renewal note 
had been previously dishonored by this defendant as afore¬ 
said, and with knowledge by said plaintiff of the usurious 
interest previously exacted thereon. 

Affiant further says that in accordance with the statutes 
in such cases made and provided, and in accordance with 
Sections 117$ et seq. of the Code of Laws for the District 
of Columbia, and the Act of Congress approved February 
4, 1913, (37 St. L. 657), commonly known as the Loan 
Shark Law, said promissory renewal note sued on herein 
was and is a nullity and wholly void, and all interest paid 
on said original note and the renewal note executed in lieu 
thereof, to wit, the sum of Fifty Dollars ($50.00), is thereby 
forfeited, as ! is likewise forfeited one-fourth of the princi¬ 
pal sum due on said renewal note, to wit, the sum of Sixty- 
seven Dollars and Fifty Cents ($67.50). 

Wherefore and by reason of the premises this defendant 
avers that plaintiff can only recover the sum of One Hun¬ 
dred Fifty-two Dollars and Fifty Cents ($152.50), being 
the sum of Two Hundred Seventy Dollars ($270.00) minus 
the sums of Fifty Dollars ($50.00) and Sixty-seven Dol¬ 
lars and Fifty Cents ($67.50), aforesaid, for which said 
sum of One Hundred Fifty-two Dollars and Fifty Cents 
($152.50) this defendant acknowledges indebtedness. 

(Signed) WILLIAM E. WHIPP. 

JOHN E. LASKEY, 

LEONARD J. GANSE, 

Attorneys for Defendant William R. Whipp. 

Subscribed and sworn to before me this 7th day of April, 
A. D. 1930. 

(Signed) 

[seal.] 


HAYESEL B. MORRIS, 

Notary Public, D. C. 
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8 Affidavit of Defense Ella F. Whipp. 

Filed April 9, 1930. j 

District of Columbia, ss : 

Ella F. Whipp, being first duly sworn according to law 
on oath deposes and says: 

That she is one of the defendants in the above-entitled 
cause wherein William R. Whipp is likewise named party 
defendant. That she is informed and believes and expects 
to prove at the trial of this cause, that prior! to, to wit, the 
1st day of December, 1928, it was agreed by and between 
defendant William R. Whipp and one Kassel Weinstein, 
that said Kassel Weinstein would lend to defendant Wil¬ 
liam R. Whipp the sum of Three Hundred Dollars 
($300.00), for which said sum to be loaned as aforesaid, de¬ 
fendant William R. Whipp agreed to pay interest at the 
rate of 10 per centum per annum, it being further agreed 
that said William Ii. Whipp should execute! a promissory 
note therefor, to which said promissory note said William 
R. Whipp was to procure the signature of this defendant 
as an accommodation maker thereof; that accordingly on, 
to wit, the 1st day of December, 1928, defendant William 
R. Whipp executed his promissory note, which said note 
this defendant signed as an accommodation maker thereof, 
payable to Kassel Weinstein or order sixty (lays after date 
in the sum of Three Hundred Dollars ($300.00) at the 
Franklin National Bank of Washington, D- C., by which 
said note it was on the face thereof provided that interest 
thereon should be at the rate of 8 per centum per annum. 
That said Kassel Weinstein accepted said promissory note 
and paid to defendant William R. Whipp only the sum of 
Two Hundred Seventy Dollars ($270.00), making a deduc¬ 
tion or discount of Thirty Dollars ($30.00) as in- 

9 terest for the money loaned on saiijl note; that by 
reason of said deduction or discount made by said 

Kassel Weinstein as aforesaid, the interest charged for the 
loan of said money on said promissory note! was at the rate 
of, to wit, 67 per centum per annum. That this defendant 
had no knowledge of said usurious deduction or interest 
charged, and that defendant William R. Whipp protested 
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against said usurious rate of interest asserting that such 
rate of interest was not as agreed upon, but was compelled 
by said Kassel Weinstein to pay the same. 

That thereafter, upon the due date of said original note, 
defendant William R. Wliipp was unable to pay all of the 
principal sum thereof, and it was further agreed by and 
between defendant William R. Whipp and said Kassel 
Weinstein, that said William R. Whipp pay such sum as he 
could obtain to apply on the principal and execute a new 
note for the balance thereof. That accordingly defendant 
William R. Whipp paid to said Kassel Weinstein the sum 
of Fifty Dollars ($50.00), of which said sum Twenty-five 
Dollars ($25.00) was applied to a payment on the original 
note which said note purported to be executed in the sum 
of Three Hundred Dollars ($300.00), and defendant Wil¬ 
liam R. Whipp was required to execute a new or renewal 
note dated February 1, 1929, which said new or renewal 
note this defendant signed as an accommodation maker 
thereof. 

That by said renewal note said William R. Whipp and 
this defendant promised to pay to said Kassel Weinstein 
or order sixty days after date the sum of Two Hundred 
Seventy-five Dollars ($275.00) at The Franklin National 
Bank of Washington, D. C., by which said note it was on 
the face thereof provided that interest thereon should be 
at the rate of 8 per centum per annum, but on which said 
note said Kassel Weinstein applied the balance of the sum 
procured by defendant William R. Whipp for a cur- 
10 tailment of the principal of said original note, to wit, 
the sum of Twenty-five Dollars ($25.00), as a dis¬ 
count or deduction for interest thereon. That this de¬ 
fendant had no knowledge of this usurious deduction or 
interest charged; that defendant William R. Wliipp again 
protested against the usurious rate of interest or deduc¬ 
tion charged asserting that such rate of interest was not as 
agreed upon, but was compelled by said Kassel Weinstein 
to pay the same. 

That thereafter, upon the due date of said renewal note, 
said Kassel Weinstein made demand upon defendant Wil¬ 
liam R. Whipp for payment of the sum of Two Hundred 
Seventy-five Dollars ($275.00), but defendant William R. 
Whipp refused to pay said sum demanded, asserting that 
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the rates of interest charged on said original; note and said 
renewal note were excessive and usurious, j 
Affiant is informed and believes, and expects to prove 
at the trial of this cause, that thereafter and after maturity, 
said note was transferred to plaintiff M. S. Glueck with 
notice of said defects in the title of said Kassel Weinstein, 
and with notice that said renewal note had been previously 
dishonored by defendant William K. Whipp as aforesaid, 
and with knowledge by said plaintiff of the usurious interest 
previously exacted thereon. And this defendant avers that 
it is upon said renewal note, held by plaintiff as aforesaid, 
that this action is based. i 

Affiant further says that in accordance with the statutes 
in such cases made and provided, and in accordance with 
Sections 1178 et seq. of the Code of laws fori the District of 
Columbia, and the Act of Congress, approved February 4, 
1913, (37 St. L. 657) commonly known as the Loan Shark 
Law, said promissory renewal note executed by defend¬ 
ant William R. Whipp and this defendant as afore- 
11 said was a nullity and wholly void. 

Wherefore and by reason whereof; this defendant 
denies liability of any kind or nature whatsoever to said 
plaintiff. 

(Signed) ELLA F. WHIPP. 

JOHN E. LASKEY, 

LEONARD J. GANSE, i 

Attorneys for Defendant Ella F. Whipp, 

Albee Building, Washington, D. (J. 

Subscribed and sworn to before me this Tjth day of April, 
A. D., 1930. 

(Signed) COURT F. WOOD, 

[seal.] Notary Public, D. C. 

Minute Entry of Trial Finding for Plaintiff. 

Minutes 50, Page 297. 

January 8, 1931. 

Come.? now the plaintiff and defendants, and thereupon 
this cause being heard and submitted, the Court finds in 
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favor of the plaintiff in the sum of Two hundred ninety 
seven dollars ($297.00) with $27.50 attorney’s fee. 

Judgment on the Finding. 

Minutes 50, Page 312. 

January 14, 1931. 

It appearing under Rule of Court that judgment on the 
finding in this cause should be entered, it is so ordered. 
Wherefore it is considered that plaintiff recover of de¬ 
fendants the sum of Two hundred ninety seven dollars 
and no/100 ($297.00) with interest from date and costs 
and have execution thereof. 

12 Minute Extending Time for Submitting Bill of 

Exceptions. 

Minutes 50, Page 389. 

February 17, 1931. 

Upon consideration of defendants’ (by their attorney) 
oral motion to extend the time for submitting Bill of Ex¬ 
ceptions in this cause to and including March 4, 1931, it is 
ordered that said oral motion be and the same is hereby 
granted. 

13 Filed Mar. 3, 1931, Municipal Court, District of 

Columbia. 

In the Municipal Court of the District of Columbia. 
No. 204,880. 

M. S. Glueck, Plaintiff, 


vs. 

William H. Whipp and Ella F. Whipp, Defendants. 
Bill of Exceptions. 

Be it remembered, that at the trial of this case before 
Judge Robert E. Mattingly, a judge of the Municipal Court 
of the District of Columbia, which trial was had without 
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i 

a jury and began on the 22nd day of May, 1930, and was 
thereafter proceeded with, the following proceedings were 
had, evidence offered and given, rulings made by the Court, 
exceptions taken by the defendant and noted by the Court. 

I. I 

Testimony Adduced on Behalf of the Plaintiff. 

To maintain the issues on his part joined, plaintiff M. S. 
Glueck opened the trial of the case and introduced, and 
there was admitted in evidence as plaintiff’s;Exhibit No. 1, 
a certain promissory note executed by defendants William 
R. Whipp and Ella F. Whipp, which is in the words and 
figures following: | 

“Washington, D. C., February 1, 1929. 

■Sixty (60) days after date we promise to;pay to Kassell 
Weinstein or order Two hundred and seventy-five ($275.00) 
and 00/100 Dollars at the Franklin National Bank, for value 
received. The makers and endorsers of this note waive 
demand, notice and protest, as well as the homestead and 
all other exemptions. It is further agreed! by the makers 
and indorsers of this note that the; same is to be 
14 discounted at the rate of eight (8%j) per cent, per 
annum. And we jointly and severally agree to pay 
10% attorney’s fees for collection, in event of default in 
the payment thereof. 

(Signed) WM. R. WHIPP. 

(Signed) ELLA. F. WHIPP. 

Address: Hyattsville, Maryland.” 

Indorsements: “Kassel Weinstein, M. S.l Glueck.” 

The plaintiff further proved that he paid value for the 
note by settling an account with Kassel Weinstein, payee 
of the note, and giving said Weinstein $7.00 or $8.00 in 
cash. That Kassel Weinstein endorsed tie note in blank 
and negotiated said note to plaintiff before maturity; that 
plaintiff thereupon placed said note in the Park Savings 
Bank on February 15, 1929, for collection, and that after 
its due date, demand for payment of said note was made by 
plaintiff of defendant William R. Whipp, but payment was 
refused and had not been made. 
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It was further proved on behalf of the plaintiff by testi¬ 
mony of the note teller of the Park Saving’s Bank of Wash¬ 
ington, D. C., that the aforementioned note of William B. 
Whipp and Ella F. Whipp dated February 1, 1929, had 
been deposited by plaintiff M. S. Glueck in said Park Sav¬ 
ings Bank on February 15, 1929, for collection. The plain¬ 
tiff then rested. 

II. 

Testimony Adduced on Behalf of the Defendants. 

Thereupon the defendants proved by the defendant Wil¬ 
liam R. Whipp that shortly prior to December 1, 1928, said 
defendant inserted an advertisement in the Washington 
Daily News seeking- a loan of money to be used in the busi¬ 
ness of selling certain exercise machines; that one 
15 Kassel Weinstein answered the advertisement and 
ultimately defendant William R. Whipp went to said 
Weinstein’s office and there discussed the terms of a loan 
of $300.00, it being finally agreed that Weinstein would 
lend the money upon 10% interest, said defendant believ¬ 
ing that this meant 10% per annum, and that thereafter 
on December 1, 1928, defendants William R. Whipp and 
Ella F. Whipp executed a negotiable promissory note. 
Thereupon said note was introduced and admitted in evi¬ 
dence as defendants’ Exhibit No. 1, and is in words and 
figures following: 

“Washington, D. C., Dec. 1, 1928. 

Sixty days after date we promise to pay to Kassel Wein¬ 
stein or order Three hundred Dollars at the Franklin Na¬ 
tional Bank, for value received. The makers and indorsers 
of this note waive demand, notice and protest, as well as, 
the homestead and all other exemptions. It is further 
agreed by the makers and indorsers of this note that the 
same is to be discounted at the rate of eight (8%) per cent, 
per annum. And we jointly and severally agree to pay 
10% attorney’s fees for collection, in event of default in 
the pavment thereof. 

(Signed) WM. R. WHIPP. 

(Signed) ELLA F. WHIPP. 

Address: Hyattsville, Md.” 

Indorsements: “Kassel Weinstein, Rose Weinstein.” 
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Thereupon the defendants further proved by the defend¬ 
ant William E. Whipp that defendant Ella F. Whipp was 
a maker of said note without any knowledge |of the transac¬ 
tion and did not receive any money or benefits thereof; 
that upon execution of said note said Weifistein gave de¬ 
fendant William E. Whipp a check for only $270.00; 
16 that said William E. Whipp protested against a de¬ 
duction of $30.00 for interest on a note of $300.00 for 
sixty days saying it was usurious and an interest charge at 
the rate of 67% per annum on the $270.00 jhe actually re¬ 
ceived; that said Weinstein deducted the $30.00 neverthe¬ 
less saying it was the usual charge; that on or about the 
due date of said original note, dated December 1, 1928', de¬ 
fendant William E. Whipp informed said Weinstein that 
he would be unable to pay the note because bf bad business 
conditions and was told by said Weinstein to do what he 
could; and that thereafter defendant William E. Whipp 
tried to raise some money, and on February 14, 1929, by 
his personal check paid said Weinstein the, sum of $50.00. 
Thereupon the personal check referred to by said defendant 
was introduced and admitted in evidence as Defendants’ 
Exhibit No. 2, and Was in the words and figures following: 

“No. 1262. 

Washington, D. C., Feb. 14,1929. 

Pay to the order of Kassel Weinstein $50.00 Fifty and 
no/100 Dollars. j 

To the National Capital Bank, Washington, D. C. 15-5. 
(Signed) WM. E. WHIPP.” 

Indorsements: “Kassel Weinstein, Bosd Weinstein.” 

Thereupon the defendants further proved by defendant 
William E. Whipp that said Weinstein accepted said check 
as a payment on the note for $300.00 executed by the de¬ 
fendants but applied only $25.00 of the hmount of said 
check as a curtailment of the $300.00 claimed to be owing as 
principal on the original note, and applied the remaining 
$25.00 of the amount paid by said check as! an advance de¬ 
duction of interest for the balance of the loan of $275.00 for 
sixty days; that such deduction was an interest charge at 
the rate of 62% per annum; that defendants William E. 
Whipp and Ella F. Whipp were required to execute another 
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or renewal note in the face amount of $275.00, said 
17 note being the one here sued upon by plaintiff; that 
defendant William R. Whipp again protested against 
the usurious interest exacted by said Weinstein but to no 
avail; that defendant Ella F. Whipp had no knowledge of 
this second transaction and the usurious interest exacted, 
had received no moneys or benefits therefrom and signed 
as an accommodation maker thereof; that thereafter upon 
the due date of said renewal note, the defendant William R. 
Whipp called said Kassel Weinstein on the telephone and 
told him he was unable to pay said note; that about a week 
after the due date of said note, said Weinstein called at de¬ 
fendant William R. Whipp’s place of employment at the 
Racquet Club and made personal demand for payment 
thereof; that about two or three weeks after due date of 
said note plaintiff M. S. Glueck made his first demand for 
payment of said note by telephone call on defendant Wil¬ 
liam R. Whipp, but said defendant refused to pay the same. 
That nothing 1 further was done until this action was insti¬ 
tuted. 

Thereupon the defendants proved by the defendant Ella 
F. Whipp that she had no knowledge of the transactions 
out of which the notes in evidence grew; that she simply 
signed the notes because requested to do so by her husband; 
that she received no moneys or benefits therefrom and 
signed for the accommodation of her husband. The defend¬ 
ants thereupon rested. 


III. 

The defendants thereupon moved the Court for a judg¬ 
ment in their favor upon all the evidence, assigning as 
grounds of said motion: 

1. That the note is an instrument arising out of an un¬ 
lawful and illegal transaction, and out of a transaction 
criminal in its nature and therefore against public policy 
and is a nullity and void; that plaintiff cannot be a bona 
fide holder of such an instrument and is therefore 
18 subject to all defenses available against the payee 
(party to the criminal transaction) under the Loan 
Shark Law of the District of Columbia: 

(a) Because the facts and circumstances under which the 
note was given show that the payee exacted usurious in- 
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terest and interest in advance on both the original note, 
and the note here sued on, as a condition for the making of 
the loan. 

(b) Because under the evidence the original note exe¬ 
cuted, and the note here sued on, being a renewal note, are 
on their faces usurious and null and void, providing for 
interest in excess of 6% and call for discount 1 at the rate of 
Zfc per annum. j 

2. That plaintiff was not a bona fide holder in due course 
within the meaning of the Negotiable Instruments Law, and 
that the defense of usury under Code D. C., Sections 1178 
et seq. was available against him. j 

Upon consideration of all the evidence and after oral 
argument and the submission of written memoranda, the 
trial judge overruled said motion and entered judgment for 
plaintiff to which action of the trial court the defendants 
duly excepted. I 

The foregoing is the substance of all the evidence and 
proceedings bearing upon the exceptions herein reserved 
on behalf of the defendants. 

19 And thereupon, and as all of said exceptions were 
duly noted and allowed as aforesaid and duly entered 
upon the minutes of the court, and because the matters 
and things hereinbefore recited are not matters of record, 
in order to make the same a part of the, 1 record herein, 
which is hereby ordered so that the defendants may have 
their case reviewed on appeal, the defendants, by their at¬ 
torneys, move the court to sign and seal this, their bill of 
exceptions, to have the same force and effect as if each 
and every one of said exceptions had ljeen separately 
signed and sealed which motion is granted by the court; 
and thereupon the defendants tender this, fheir bill of ex¬ 
ceptions, and request the court to sign and seal the same, 
which is accordingly done, now for then, ( this 3rd day of 
March, 1931. 

ROBT. E. MATTINGLY, 

Judge. 

Certificate of Trial Judge\ 

This is to certify that a proposed bill of exceptions in 
this case was served on John S. White, Esquire, Cottage 
City, Maryland, Attorney for Plaintiff on, the 12th day of 
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February, 1931, with formal notice that said bill of excep¬ 
tions would be called to the attention of and submitted to 
the Court on Thursday, the 26th day of February, 1931, at 
10 o’clock A. M., or as soon thereafter as counsel could be 
heard for the purpose of having said bill of exceptions 
signed and sealed by the Court, and that said John S. 
White, Esquire, Attorney for Plaintiff, duly acknowledged 
said sendee of said bill of exceptions, and notice. There¬ 
after said bill of exceptions was submitted to this Court 
on the 26th day of February, 1931, and after objection to 
certain portions thereof by counsel for the plaintiff, and 
argument by counsel, the foregoing was settled and 

20 signed and sealed as and for the bill of exceptions 
herein, now for then, this 3rd day of March, 1931. 

ROBT. E. MATTINGLY, 

Judge Municipal Court. 

21 Minute Showing Submission of Bill of Exceptions. 

Minutes 50, Page 405. 

February 26,1931. 

Comes now the parties hereto by their respective attor¬ 
neys of record. Wherefore, the bill of exceptions taken 
at the trial of this cause is submitted to the Court to be 
settled. 

Minute Showing Signing of Bill of Exceptions. 
Minutes 50, Page 421. 

March 3, 1931. 

The Court, having this day signed the bill of exceptions 
taken at the trial of this cause, and heretofore submitted, 
now hereby orders the same of record nunc pro tunc. 

Assignment of Errors. 

Filed February 9, '1931. 

Now comes William R. WThipp and Ella F. Whipp, de¬ 
fendants herein, by their attorneys, John E. Laskey and 
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Leonard J. Ganse, and assign as errors of the trial court 
herein: i 

1. The trial court erred in holding that a holder in due 
course of a note executed and delivered in a transaction 
criminal in its nature and violative of the Loan Shark 
/Saw is not subject to defense available against the payee 
thereof. 

2. The trial court erred in holding that the note is not 
against public policy, and therefore a nullity and void 
even in the hands of a holder in due course, where it was 
given in a transaction criminal in its nature and violative 
of the Loan Shark Law. 

3. The trial court erred in holding that plaintiff is not 
subject to the “real” defense of violation! of the Loan 

Shark Law. | 

22 4. The trial court erred in holding plaintiff is not 

subject to defenses available against the payee where 
the evidence shows that the payee was a person in the busi¬ 
ness of loaning money, that a loan in excess of $200.00 was 
made, and that discount in excess of six per cent, per annum 
was charged on the security (as appears from the very face 
of the note) and was deducted from the principal of loan 
when same was made. j 

5. The trial court erred in holding that plaintiff is a 
holder in due course within the meaning of j the Negotiable 
Instruments Law (Code D. C., Chapter 46) and that the 
defense of usury under Code D. C. Sections 1178 et seq. 
and the Loan Shark Act are not available against him. 

6. The trial court erred in refusing to enter judgment 
for the defendants. 

7. The trial court erred in entering judgment for plain¬ 
tiff in the sum of Two Hundred Ninety-seven Dollars 
($297.00) with interest from date of judgnient, with an at- 
tornev’s fee of $27.50, besides costs. 

' (Signed) JOHN E. LASKEY, 

JOHN E. LASKEY, 
LEONARD J.! GANSE, 
LEONARD J.j GANSE, 
Attorneys for Defendants. 
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23 Filed Jan. 30, 1931, Municipal Court, District of 
Columbia. 

United States op America, ss : 

The President of the United States to the Honorable Robert 
E. Mattingly, Judge of the Municipal Court of the Dis¬ 
trict of Columbia, 

Greeting: 

Because in the record and proceedings, as also in the ren¬ 
dition of the judgment of a plea which is in the said Munic¬ 
ipal Court, before you, between M. S. Glueck, plaintiff, and 
William R. Whipp and Ella F. Whipp, defendants, Munici¬ 
pal Court No, 204-880, a manifest error hath happened, to 
the great damage of the said defendants, as by their com¬ 
plaint appears. We being willing that error, if any hath 
been, should be duly corrected, and full and speedy justice 
done to the parties aforesaid in this behalf, do command 
you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and pro¬ 
ceedings aforesaid, with all things concerning the same, to 
the Court of Appeals of the District of Columbia, together 
with this writ, so that you have the same in the said Court 
of Appeals, at Washington, within 20 days from the set¬ 
tling of the bill of exceptions, or within such additional 
time after the expiration of the 20 days as the court be¬ 
low or a judge thereof for sufficient cause shall allow; that 
the record and proceedings aforesaid being inspected, the 
said Court of Appeals may cause further to be done therein 
to correct that error, what of right and according to the 
laws and customs of the United States should be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 30th day of January, in 
the year of our Lord one thousand nine hundred and thirty- 
one. 

[Seal Court of Appeals, District of Columbia.] 
HENRY W. HODGES, 

Clerk of the Court of Appeals 
Allowed by of the District of Columbia. 

JOSIAH A. VAN ORSDEL, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 

[Endorsed:] 204,880. Filed Jan. 30, 1931. Municipal 
Court, District of Columbia. 
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24 Amended Designation of Record . 

Filed March 9, 1931. 

The Clerk of said Court will please include the following 
in making up the transcript of record on ajppeal to the 
Court of Appeals of the District of Columbia jin the above- 
entitled ease: 

1. Caption. 

2. Declaration, Particulars of Demand and Affidavit of 
Merit. 

3. Affidavit of Defense of William R. Whipp. 

4. Affidavit of Defense of Ella F. Whipp. 

5. Minute of Trial Finding for Plaintiff. 

6. Judgment on the Finding. 

7. Minute extending time for submitting Bill of Excep¬ 
tions. 

8. Bill of Exceptions. 

9. Minute showing submission of Bill of Exceptions. 

10. Minute showing signing of Bill of Exceptions. 

11. Assignment of Errors. j 

12. Writ of Error. 

13. Amended Designation of Record. 

(Signed) JOHN E. LASKEY, 

LEONARD J. GiANSE, 
Attorneys for Defendants. 

Service of a copy of the foregoing Amended Designation 
of Record is herebv acknowledged this 7th day of March, 
1931. 

(Signed) JOHN S. WHITE, 

Attorney for Plaintiff. 

25 Municipal Court of the District of Columbia. 

United States of Amebica, j 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the 
District of Columbia, hereby certify the foregoing pages, 
numbered 1 to 25, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, At Law, No. 204880, wherein Mi S. Grlueek, is 
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plaintiff, and William R. Whipp and Ella F. Whipp, are de¬ 
fendants, as the same that remains upon the files and of 
record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 17th day of March, 1931. 

[Seal Municipal Court, District of Columbia.] 

BLANCHE NEFF, 

Clerk. 

Endorsed on cover: In error to the Municipal Court. No. 
5367. William R. Whipp and Ella F. Whipp, plaintiffs 
in error, vs. M. S. Glueck. Court of Appeals, District of 
Columbia. Filed Mar. 17, 1931. Henry W. Hodges, Clerk. 
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Court of appeals!, ^District of Columbia 

January Teem, 1931. 


No. 5367. 


William R. Whipp and Ella F. Whipp, 
Plaintiffs in Error, 

vs. 

M. S. Gltieck. 

BRIEF ON BEHALF OF PLAINTIFFS IN ERROR. 


STATEMENT OF CASE. 

This is an appeal (upon writ of error issued by this 
Court, R. p. 18) from a judgment of the Municipal 
Court of the District of Columbia (R. p. 10). 

The action below was a “Class B” ease brought 
by the respondent M. S. Glueck (hereinafter called 
the plaintiff) against the plaintiffs in error William 
R. Whipp and Ella F. Whipp (hereinafter called the 
defendants) upon a certain promissory note dated 
February 1, 1929. The declaration (R. jp. 1), sup¬ 
ported by a particulars of demand (R. p. 2) and 
affidavit of merit (R. p. 3), in substance alleges an 
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action by plaintiff as bolder in due course to recover 
the face amount of said note executed by the defen¬ 
dants, payable to the order of one Kassel Weinstein, 
and alleged to have been endorsed and transferred 
by him to the plaintiff for value and before maturity. 
By separate affidavits of defense (R. pp. 4, 7)—it 
being unnecessary to file formal pleas in “Class B” 
cases—the defendants set up by way of defense to the 
action, allegations of fact with respect to the circum¬ 
stances surrounding a loan of money by said Kassel 
Weinstein, payee in the note sued upon, being a 
renewal note, and a certain original note, wherein 
usurious deductions for interest were made by said 
Weinstein at the rates of 62 per cent per annum and 
67 per cent per annum respectively, said original 
note and; the renewal note having been given as 
security for the loan. The defendants also alleged 
that they were informed and believed and expected 
to prove that plaintiff was not a bona fide holder in 
due course, and further, that in accordance with the 
statutes in such cases made and provided, and under 
Sections 1178 et seq. of the Code of Law for the 
District of Columbia, and the Act of Congress ap¬ 
proved February 4, 1913 (37 Stat. L. 657), commonly 
known as the Loan Shark Law, said promissory re¬ 
newal note executed by the defendants, and sued 
upon by plaintiff, was a nullity and wholly void. 

I. Evidence Adduced In Support of Issues. 

At the trial plaintiff M. S. Glueck opened his case 
and introduced, and there was admitted in evidence, 
a certain promissory note executed by the defendants 
William R. Whipp and Ella F. Whipp in the follow¬ 
ing form (R. p. 11): 
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“Washington, D. C., February 1, 1929. 

“Sixty (60) days after date we promise to pay 
to Kassel Weinstein or order Two Hundred and 
seventy-five ($275.00) and 00/100 Dollars at the 
Franklin National Bank, for value reeeiyed. The 
makers and endorsers of this note waive demand, 
notice and protest, as well as the homestead and 
all other exemptions. It is further agreed by the 
makers and indorsers of this note that!the same 
is to be discounted at the rate of eight j(8%) per 
cent, per annum. And we jointly and, severally 
agree to pay 10 per cent attorney’s! fees for 
collection, in event of default in the payment 
thereof. 

(Signed) Wm. R. Whipp, 

(Signed) Ella F. Whipp, 

Address: Hyattsville, Mjaryland.” 
Indorsements: “Kassel Weinstein, M. S. Glueck.” 

It was further proved on behalf of the plaintiff 
that he paid value for the note by settling gn account 
with Kassel Weinstein, payee therein, and giving 
said Weinstein $7.00 or $8.00 in cash; that feaid Wein¬ 
stein endorsed the note in blank and negotiated it to 
plaintiff before maturity; that plaintiff j thereupon 
placed said note in the Park Savings Bafik on Feb¬ 
ruary 15,1929, for collection. Plaintiff further proved 
that after its due date, demand for payment of said 
note was made by plaintiff of defendant ^William R. 
Whipp, but payment was refused and had not been 
made (R. pp. 11-12). The plaintiff then rested. 

For the defendants it was proved by uncontradicted 
testimony, over objection of counsel for plaintiff, that 
the transaction out of which the note sued upon grew 
was based upon the following facts: 
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Defendant William E. Whipp testified that shortly 
prior to December 1, 1928, he inserted an advertise¬ 
ment in the Washington Daily News seeking a loan 
of money to be used in the business of selling certain 
exercise machines; that one Kassel Weinstein an¬ 
swered the advertisement and ultimately defendant 
William E. Whipp went to said Weinstein’s office 
and there discussed the terms of a loan of $300.00, it 
being finally agreed that Weinstein would lend the 
money upon 10 per cent interest, said William E. 
Whipp believing that this meant 10 per cent per an¬ 
num; that thereafter on December 1, 1928, defendants 
William E. Whipp and Ella F. Whipp executed a 
certain promissory note. 

Said note was thereupon introduced and admitted 
in evidence as defendants’ Exhibit No. 1, and is in 
the following form (E. p. 12): 

“Washington, D. C., Dec. 1, 1928. 

“Sixty days after date we promise to pay to 
Kassel Weinstein or order Three hundred Dol¬ 
lars at the Franklin National Bank, for value re¬ 
ceived. The makers and indorsers of this note 
waive demand, notice and protest, as well as, the 
homestead and all other exemptions. It is fur¬ 
ther agreed by the makers and indorsers of this 
note that the same is to be discounted at the rate 
of eight (8%) per cent, per annum. And we 
jointly and severally agree to pay 10 per cent 
attorney’s fees for collection, in event of default 
in the payment thereof. 

(Signed) Wm. E. Whipp, 

(Signed) Ella F. Whipp. 

Address: Hyattsville, Md.” 
Indorsements: “Kassel Weinstein, Eose Weinstein.” 
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Defendant William E. Whipp further testified that 
defendant Ella F. Whipp was a maker of said note 
without any knowledge of the facts of the transaction 
and did not receive any money or benefits thereof; 
that upon execution of said note said Weinstein gave 
defendant William E. Whipp a check for only $270.00; 
that said Whipp protested against a deduction of 
$30.00 for interest on a note of $300.00 for sixty days, 
saying it was usurious and an interest charge at the 
rate of 67 per cent per annum on the $270.00 he ac¬ 
tually received; that said Weinstein deducted the 
$30.00 nevertheless saying it was the usual charge-, 
that on or about the due date of said original note, 
dated December 1, 1928, defendant William! E. Whipp 
informed said Weinstein that he would be unable to 
pay the note because of bad business conditions and 
was told by said Weinstein to do what he dould; that 
thereafter said Whipp tried to raise some money, 
and on February 14, 1929, by his personal cheek 
(introduced in evidence, E. p. 13), paid said Wein¬ 
stein the sum of $50.00; that said Weinstein accepted 
said check as a payment on the note for $300.00 
executed by the defendants, but applied only $25.00 of 
the amount of said check as a curtailmjent of the 
$300.00 claimed to be owing as principal on the 
original note, applying the remaining $25.00 of the 
amount paid by said check as an advance deduction 
of interest for the balance of an alleged loan of 
$275.00 for sixty days; that such deduction was an 
interest charge at the rate of 62 per cent per annum; 
that defendants William E. Whipp and Ella F. Whipp 
were required to execute another or renewal note in 
the face amount of $275.00, said note being the one 
sued upon by plaintiff; that defendant William E. 
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Whipp again protested against the usurious interest 
exacted by said Weinstein but to no avail; that defen¬ 
dant Ella F. Whipp had no knowledge of the facts of 
this second transaction and the usurious interest ex¬ 
acted, had received no moneys or benefits therefrom, 
and signed as an accommodation maker thereof; that 
thereafter, upon the due date of said renewal note, 
defendant William R. Whipp called said Kassel Wein¬ 
stein on the telephone and told him that he was 
unable to pay said note; that about a week after the 
due date of said note, said Weinstein called at defen¬ 
dant William R. Whipp’s place of employment at the 
Racquet Club and made personal demand for pay¬ 
ment thereof; that about two or three weeks after 
due date of said note plaintiff M. S. Glueck made his 
first demand for payment of said note by telephone 
call on defendant William R. Whipp but said defen¬ 
dant refused to pay the same. That nothing further 
was done until this action was instituted. (R. pp. 
12-14.) 

Defendants further proved by defendant Ella F. 
Whipp that she had no knowledge of the transactions 
out of which the notes in evidence grew; that she 
simply signed the notes because requested to do so 
by her husband; that she received no moneys or 
benefits therefrom and signed for the accommodation 
of her husband. (R. p. 14.) 

II. Questions of Law Presented to Trial Court. 

The facts adduced by the defendants being uncon¬ 
tradicted, the defendants thereupon moved the Court 
below for a judgment in their favor, setting up as 
grounds of said motion the following “real” defenses 
to the action on said note: 
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1. That the note is an instrument arising out 
of an unlawful and illegal transaction,! and out 
of a transaction criminal in its nature and there¬ 
fore against public policy and is a nullity and 
void; that plaintiff cannot be a bona fide holder 
of such an instrument and is therefore Subject to 

'all defenses available against the payee (party 
to the criminal transaction) under the Loan 
Shark Law of the District of Columbia :i 

(a) Because the facts and circumstances un¬ 
der which the note was given show that the 
payee exacted usurious interest and interest in 
advance on both the original note, and the note 
here sued on, as a condition for the ihaking of 
the loan. 

(b) Because under the evidence the original 
note executed, and the note here sued!on, being 
a renewal note, are on their faces usurious and 
null and void, providing for interest in excess 
of 6 per cent and call for discount at the rate 
of 8 per cent per annum. 

2. That plaintiff was not a bona fide holder in 
due course within the meaning of the Negotiable 
Instruments Law, and that the defense of usury 
under Code D. C., Sections 1178, et \ seq. was 
available against him. (R. pp. 14, 15.) 

III. Finding of Court Below. 

Upon consideration of the evidence, and [after oral 
argument and the submission of written memoranda, 
the trial court overruled defendants’ motion (R. p. 
IS) The court thereupon entered its trial! finding in 
favor of the plaintiff in the sum of Two Hundred 
Ninety-seven Dollars ($297.00) with $27.50 attorney’s 
fee (R. pp. 9, 10) and thereafter entered its judg¬ 
ment against the defendants for the sum of [Two Hun- 
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dred Ninety-seven Dollars ($297.00) with interest 
from date and costs. (E. p. 10.) 

IV. Errors of Law Committed by Trial Court. 

It is respectfully submitted that: 

1. The trial court erred in holding that a holder in 
due course of a note executed and delivered in a 
transaction criminal in its nature and violative of the 
Loan Shark Law is not subject to defenses available 
against the payee thereof. (E. p. 17.) 

2. The trial court erred in holding that the note is 
not against public policy, and therefore a nullity and 
void even in the hands of a holder in due course, 
where it was given in a transaction criminal in its 
nature and violative of the Loan Shark Law. (E. p. 
17.) 

3. The trial court erred in holding that plaintiff is 
not subject to the “real” defense of violation of the 
Loan Shark Law. (E. p. 17.) 

4. The trial court erred in holding that plaintiff is 
not subject to defenses available against the payee 
where the evidence shows that the payee was a per¬ 
son in the business of loaning money, that a loan in 
excess of $200.00 was made, and that discount in ex¬ 
cess of six per cent per annum was charged on the 
security (as appears from the very face of the note) 
and was deducted from the principal of loan when 
same was made. (E. p. 17.) 

5. The trial court erred in holding that plaintiff is 
a holder in due course within the meaning of the 
Negotiable Instruments Law (Code D. C. Chapter 46) 
and that the defense of usury under Code D. C. Sec¬ 
tions 1178 et seq. and the Loan Shark Law are not 
available against him. (E. p. 17.) 


9 


6. The trial court erred in refusing to enter judg¬ 
ment for the defendants. (E. p. 17.) 

7. The trial court erred in entering judgment for 
plaintiff in the sum of Two Hundred Ninety-seven 
Dollars ($297.00) with interest from date' of judg¬ 
ment, with an attorney’s fee of $27.50, besides costs. 
(E. p. 17.) 

V. Argument. j 

The question of law here presented for the first 
time is whether the plaintiff, claiming to tie a holder 
in due course of a note given in an uncqntroverted 
violation of the Loan Shark Law, takes the instru¬ 
ment free from defenses available thereunder. The 
loan of money made to the defendants (makers of the 
note) by Kassel Weinstein (payee) is by the statute 
declared to arise from a loaning of money; “unlawful 
and illegal. ’ ’ 

The Loan Shark Law (Act approved February 4, 
1913, 37 Stat. L. 657; Code D. C., p. 572 jet seq.), in 
so far as it is pertinent to the instant case, reads as 
follows: 


“Loaning of Money 

“An Act to regulate the business! of loaning 
money on security of any kind by peiisons, firms, 
and corporations other than national banks, li¬ 
censed bankers, trust companies, sayings banks, 
building and loan associations, and | real estate 
brokers in the District of Columbia. 

“* * * That hereafter it shall be unlawful and 
illegal to engage in the District of Columbia in 
the business of loaning money upon which a 
rate of interest greater than six per ] centum per 
annum is charged on amy security of cmy kind, 
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direct or collateral, tangible or intangible, with¬ 
out procuring license;” (Italics supplied.) 

Upon procuring the license required by the statute, 
it is by Sec. 5 of the law provided that 12 per cent 
per annum interest may be charged which charge is 
to cover all fees, expenses, demands, etc. See. 5 then 
goes on to provide: 

“Sec. 5. * * * The foregoing interest shall not 
be deducted from the principal of loan when 
same is made. * * * No such loan greater than 
tivo hundred dollars shall be made to any one 
person: Provided, that any person contracting, 
directly or indirectly, for, or receiving a greater 
rate of interest than that fixed in this Act, shall 
forfeit all interest so contracted for or received; 
and in addition thereto shall forfeit to the bor¬ 
rower a sum of money, to be deducted from the 
amount due for principal, equal to one fourth of 
the principal sum.” (Italics supplied.) 

Sec. 7 makes any violation of the Act a misde¬ 
meanor punishable by fine and/or imprisonment, 
while See. 12 provides “That all Acts and parts of 
Acts inconsistent herewith are hereby repealed.” 

It is patent that the original note executed and de¬ 
livered by the defendants, and the renewal note here 
sued on, arose in a transaction which violated the 
Loan Shark Law in almost every possible respect: 

(a) The rates of interest exacted on the orig¬ 
inal note, and the renewal note, were 67 per cent 
and 62 per cent respectively. 

(b) The usurious interest was deducted from 
the principal when the loan was made on the 
original note; and the usurious interest was also 
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deducted from the principal when th4 renewal 
note was executed. 

(c) The loan was for a greater amount “than 
two hundred dollars,” said original note and the 
renewal note being for the sums of $300.00 and 
$275.00, respectively. ! 

If it be argued that a bona fide holder!for value 
is not subject to defenses available to the makers 
against the payee for usury exacted in violation of 
the Loan Shark Act, the defendants call! attention 
to the fact that there is no saving clause protecting 
the rights of such holder under the Loan Shark Act, 
such as is expressly incorporated in other sections of 
the Code not criminal in their terms. 

Chapter Thirty-Four of the Code of Law for the 
District of Columbia—Interest and Usury (Sections 
1178 et seq.) deals with rates of interest and usury 
in the District of Columbia in ordinary transactions. 
By Sec. 1180 of that chapter it is provided: 

“Sec. 1180. * * * That nothing in this chapter 
contained shall he held to repeal or aff'ect the Act 
of Congress approved February 4, 1913,” [The 
Loan Shark Law], “relating to the business of 
loaning money on security (Italics supplied.) 

The chapter further provides: j 

“Sec. 1182. Unlawful Interest To B|e Credited. 
—In any action brought upon any contract for 
the payment of money with interest at a rate 
forbidden by law, as aforesaid, any payments of 
interest that may have been made on account of 
said contract shall be deemed and (aken to be 
payments made on account of the principal debt, 
and judgment shall be rendered for no more than 
the balance found due after deducting and prop- 
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erly crediting the interest so paid; but no bona 
fide indorsee of negotiable paper purchased be¬ 
fore due shall be affected by any usury exacted 
by any former holder of said paper unless he had 
notice of the usury before his purchase.” (Italics 
supplied.) 

It will thus be seen that Congress, in enacting 
Chapter Thirty-four of the Code (Code D. C. Secs. 
1178 et seq.), provided for the protection of bona fide 
holders where usurious interest was exacted. The 
case at Bar is, however, wholly distinct from and 
outside the principles laid down in those sections. 
Here it is uncontradicted that Weinstein, a lender of 
money, exacted a usurious interest charge or deduc¬ 
tion, in advance, from the principal, on a loan in ex¬ 
cess of two hundred dollars, “saying it was the usual 
charge.” (R. pp. 12, 13, 14.) Defendants direct at¬ 
tention to the fact that the provision of Code D. C. 
Sec. 1182 saving the rights of a bona fide holder for 
value can have no application to the instant case 
since Sec.' 1180 of the Code expressly provides “That 
nothing in this chapter contained shall be held to 
repeal or affect the Act of Congress approved Febru¬ 
ary 4, 1913,” [The Loan Shark Law] “relating to the 
business of loaning money on security.” The Act 
stands independent of, and unaffected by, any provi¬ 
sion of Chapter Thirty-four of the Code. To the con¬ 
trary there is an express indication from the very 
words of Sec. 1180, that Congress did NOT intend the 
clause saving the rights of bona fide holders of in¬ 
struments violating Chapter Thirty-four, to in any 
manner extend to or save the rights of persons claim¬ 
ing to hold as bona fide holders instruments given as 
security for loans violating the Loan Shark Law. 
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VI. Citation of Authorities. 

There appear to be no cases decided in the Court 
of Appeals of the District of Columbia touching the 
rights of bona fide holders of instruments! violative 
of the Loan Shark Act. The criminal cases brought 
before this Court are, however, clearly indicative of 
the view that any and all violations of the Loan Shark 
Law are immoral and contrary to public policy. 

Reagan v. District of Columbia, 41 App. jD. C. 409, 
was a case wherein one Reagan was accused of hav¬ 
ing loaned sums of money to persons and receiving 
as security for the loans, promissory notes! on which 
he charged a greater rate of interest than 6 per cent 
per annum. The Court of Appeals held that promis¬ 
sory notes were “security” within the meaning of 
the Loan Shark Law. In delivering the Opinion of 
the Court, Mr. Justice Van Orsdel said: 

“It is urged that this is a penal statute, and, 
as such, the somewhat obsolete rule of strict 
construction should be invoked. It is a remedial 
act, and should he liberally construed j, ivith the 
view of giving force cmd effect to the intent of 
Congress. In arriving at that intent, it is proper 
to consider the evils sought to he regylated and 
the advisability of bringing the wrong, in all of 
its ramifications, within the limitations ' of the act. 
To this end, the intent of the law makers must 
be gathered from the law as a whole, and not 
from garbled extracts. (Italics supplied.) 

Again: i 

“Congress is here dealing with a subject which 
it is seeking to regulate generally and without 
apparent exception. To this end, brpad terms 
have been used to express its comprehensive in- 
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tent. The court, therefore, in interpreting the 
act will not close its eyes to that which, as a 
matter of common knowledge, led to the enact¬ 
ment' of the law. ‘There has been much public 
complaint attending the lending of money in the 
District of Columbia, in comparatively small 
sums, upon pledge or other security, by persons 
engaged in the business. * * * ’ ” (Italics 
supplied.) 

Again: 


“ ‘The business of lending money in small sums 
upon pledge or security is one within the police 
power, and subject not only to license, but also 
to regulation for the prevention of mischiefs at¬ 
tending it.’ ” 

Likewise it was said by the Court of Appeals in 
Chew v. District of Columbia, 42 App. D. C. 410: 

“The manifest purpose of the act was to pro¬ 
hibit the lending of money upon any unlawful 
form of indebtedness or security. The terms of 
the law are broad enough to punish all lending 
of money of the kind described, without regard 
to the particular form which the debt may be 
made to assume. * * * The scheme was intended 
for the purpose of evading the law, and cannot 
be permitted to have that effect.” (Italics sup¬ 
plied.) 

From the cases above cited, it is clear that any 
transaction where the lending of money violates the 
provisions of the Loan Shark Law, is immoral, 
against public policy, and void. The very terms of 
the statute state, “That hereafter it shall be unlaw¬ 
ful and illegal to engage in the District of Columbia 
in the business of loaning money upon which a rate 
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of interest greater than six per centum per: annum is 
charged * * * without procuring license. ’ ’ The trans¬ 
action is “unlawful” and a misdemeanor tjy Section 
7 of the Act. It is “illegal” and a nullity] so far as 
the validity of the contract is concerned. An instru¬ 
ment arising out of an arrangement, not! only “il¬ 
legal” but also “unlawful” and a crime, can have 
no standing as a negotiable instrument so that plain¬ 
tiff can claim to be a holder in due course. 1 It is sub¬ 
mitted that plaintiff is not the holder of a valid sub¬ 
sisting negotiable promissory note, and all defenses 
are available against him. ! 

In Cumberland Tel. & Tel. Co. v. City jof Evans¬ 
ville (C. C. A. 1906), 127 F 187, decree affirmed 143 
F 238, 74 C. C. A. 368, it was held that a contract 
which is illegal, as contrary to public policy, is abso¬ 
lutely void, and might be attacked by any jone in any 
proceeding in which it was sought to found rights 
thereon. 

So also in Sampliner v. Motion Picture Patents 
Co. (C. C. A.), 255 F 242, 168 C. C. A. 202, affirm¬ 
ing 243 F 277, rehearing denied 259 F 152, 170 C. C. 
A. 220 (rev. on other grounds 254 U. S. ! 233, 41 S. 
Ct. 79, 65 L ed. 240), it was said that the question 
whether a contract is void as contrary to public 
policy, is to be determined by its general tendency, 
and if it is opposed to the interest of the public the 
contract is void, even though in the particular case 
the intent of the parties may have been good, and no 
injury to the public may have resulted. ; 

The two eases referred to above are Cited merely 
to illustrate the rules by which the question whether 
a contract or transaction is contrary to public policy 
is to be determined. 



16 


Wilinsky v. Schaeher et ah, 214 N. Y. S. 252, 216 
App. Div. 734, was an action by Abraham Wilinsky 
against Irving Schaeher and others. From a judg¬ 
ment and order for plaintiff, the defendants ap¬ 
pealed. In reversing the decision of the lower court, 
the Appellate Division said: 

“The charge of the trial justice conveyed to 
the jury the understanding that there could be a 
recovery by the plaintiff [a holder in due course 
without knowledge of the usury] in the circum¬ 
stances, even though the note were usurious in 
its inception. This was error. Sabine v. Paine, A. 
119 N. E. 849, 5 A. L. R. 1444, 223 N. Y. 401.” 


Birmingham Trust & Savings Co. v. Curry, et al., 
160 Ala. 370, 49 So. 319,135 Am. St. Rep. 102, was an 
action by the endorsee of a promissory note against 
the makers thereof wherein illegality of considera¬ 
tion was set up as a defense. The court after stat¬ 
ing that a fatal variance existed in defendants’ 
pleadings and proof, wherefore judgment must be 
reversed, then went on to say: 

“There are other questions presented by the 
record, which will doubtless arise on another 
trial, and we will therefore here state the gen¬ 
eral principles which, we think, are applicable 
in the case, and that will serve to guide on an¬ 
other trial. Section 3338 of the Civil Code of 
1907; vol. 2, which is the same as section 2163 
of the Code of 1896, reads as follows: 

‘All contracts, founded in whole or in part 
on a gambling consideration, are void; and 
any person who has paid any money, or 
delivered anything of value, lost upon any 
game or wager, may recover such money, 
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thing, or its value, by action commenced 
within sis months from the time of such 
payment or delivery.’ 


“The New York statute relating to wager con¬ 
tracts, which is pleaded in this case, like our 
statute, makes the contract void. It has been 
definitely determined by this court that! contracts 
for the sale and purchase of ‘future cotton,’ in 
which actual delivery of the goods is not con¬ 
templated by the parties, and where, it is the 
understanding that the contract may be satis¬ 
fied by the payment of the difference between 
the agreed price and the market price at the 
time of delivery, are wager contract^ and fall 
under the ban of the statute. It is likewise well 
settled that such contracts so expressly declared 
void by the statute are not only void \ as to the 
parties, but also as to innocent purchasers for 
value. It is immaterial what shape or form the 
contract may assume, whether a promissory note 
governed by the commercial law, or a bill of ex¬ 
change, the illegal consideration denounced by 
the statute renders it void, although negotiated 
before maturity in the usual course of business 
to an innocent purchaser for value. Hawley v. 
Bibb, 69 Ala. 52, and cases there cited.’’ (Italics 
supplied.) 


Eskridge v. Thomas, 79 W. Ya. 322, 91 S.jE. 7, L. R. 
A. 1918 C. 769, was a suit to enjoin action against the 
makers and an endorser of a negotiable note and sev¬ 
eral renewals thereof by an endorsee, alleging usury 
in the note sued upon and the preceding nc(tes. From 
the granting of the injunction sought, the holder 
appealed. The appellant contended that the instru¬ 
ment was complete and regular on its face, was not 
overdue when negotiated, and had been taken in good 
faith and for value, without notice that it had pre- 
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viously been dishonored, if such was the fact, or of 
any infirmity in the note or defect in the title of 
the endorser; that under the negotiable instruments 
act, the appellant took the instrument free from any 
defenses available to the prior parties among them¬ 
selves; this, even though a statute in force declared 
void all contracts for the loan or forbearance of 
money as to any excess of interest charged above the 
legal rate. The appellate court, in denying the va¬ 
lidity of this contention and asserting the principle 
that the violation of the statute was available against 
the holder in due course, among other things, said: 

“An act or contract so declared to be void has 
no legal force or effect. It is a nullity, and into 
it can be injected no vitality * * *. No currency 
in the market, and no degree of innocence or 
ignorance on the part of the holder for value, 
can impart validity to a negotiable instrument 
which is declared void by statute because based 
upon a gambling or usurious consideration.” 


Again: 


“ ‘A statute that makes such note void “is of 
of a police nature, intended to prevent imposition 
and fraud. The negotiable instruments act does 
not repeal this statute in terms nor does it by 
necessary implication. * * * But, where the par¬ 
ties were never bound because the law made the 
note void, as contrary to public policy as ex¬ 
pressed in the statutes, the negotiable instru¬ 
ments act does not apply, and ought not to. The 
prevention of crime is of more importance than 
the fostering of commerce. * * * ” ’ ” (Italics 
supplied.) 
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Again: j 

“ ‘The original taint adheres to the paper, in 
whosoever hands it may come. It is void, and 
the defense may be set up, as well against the 
innocent holder, as the usurer or gambler him- 
self. ’ ” j 

In Mitchell v. Campbell, 111 Miss. 806, So. 231, 
the appellate court stated the case as follotvs: 

“Appellant sued appellee in a justibe of the 
peace court upon two promissory notqs. Upon 
trial of the case in the circuit court, a peremptory 
instruction was given by the trial judgd in favor 
of appellee as the defendant, and from i the judg¬ 
ment entered in pursuance of this instruction ap¬ 
pellant appeals. ! 

“It appears that one E. E. Price of Macon, 
Ga., owned a house and lot on Oakley; Street in 
Jackson, Miss., and in September, 1913, the 
premises were by contract in writing j leased to 
the appellee for a period of two years at a 
monthly rental of $75.00 payable in advance. 
E. E. Price, the landlord, was represented in the 
negotiations by his son and attorney in fact, 
George C. Price. Notes were given to evidence 
the monthly payments. The notes due February 
and March, 1914, were, before maturity, trans¬ 
ferred and assigned to appellant. Default being 
made in the payment of these two [notes, the 
present action was instituted upon them. The 
defendant in the court below interposed the de¬ 
fense that the lease contract and the notes were 
illegal and void for the reason that the premises 
in question were rented for illegal purposes, and 
the proof justifies the conclusion reached by the 
trial court that the house was rented for pur¬ 
poses of prostitution, as a bawdy house, and also 
as a place for the illicit sale of beer. In fact, 
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counsel for appellant upon trial of the case 
frankly admitted that: 

‘Oakley street is notorious as a part of the 
restricted district, and that house in there, this 
house, and the ones adjacent have been for 
many years used as houses of prostitution, and 
that this is notorious.’ ” 

The court after setting out the testimony of the de¬ 
fendant and others whereby the unlawful agreement 
was effected between defendant and the owner’s agent 
for a lease of these premises, then went on to say: 

“In other words, the proof justifies the con¬ 
clusion that the agent not only had knowledge of 
the fact that Blanche Campbell was a common 
prostitute, but that she intended to use the very 
premises here leased as a bawdy house and a 
‘blind tiger.’ 

“The question is, therefore: Can the payment 
of the rent notes in the hands of an assignee be 
enforced? The authorities are in accord that, if 
a landlord knowingly leases his property to be 
used for the purposes of prostitution, he cannot 
recover for rents which a tenant has agreed to 
pay. The whole contract is against public policy, 
an offense against morality, and absolutely void. 
(citing eases.) Our court in State v. Treweilder, 
103 Miss. 859, 60 South. 1015, held that under 
the common law it is a misdemeanor for a land¬ 
lord knowingly to rent his house with the inten¬ 
tion that it should be used for the purposes of 
prostitution when the house is in fact so used.” 
(Italics supplied.) 

Again: 

“If the lease contract in the present case is 
void ab initio, the rent notes based thereon are 
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void, and appellant as indorsee and holder of 
these notes acquired nothing. In fact, no point is 
made that appellant as assignee has any\ greater 
rights than his assignor would have. 

“The decisions have abundantly announced that 
courts will not lend their aid in enforcing illegal 
contracts. The door of the court is and must al¬ 
ways be open to litigants having substantial 
rights to be enforced or wrongs to be redressed, 
and in searching for truth and justice much 
perjury, filth, and crime are often necessarily ex¬ 
posed. The law, however, is always on : the side 
of morality. Courts are founded to execute the 
laws, and not to sanction or assist in their viola¬ 
tion. As well said by Johnson, J., in Bank v. 
Owens, 2 Pet. 538, 7 L. ed. 508, ‘No j court of 
justice cam in its nature be made the handmaid 
of iniquity.’ ” (Italics supplied.) 

Other cases stating the principles of law applicable 
to the instant case are: 

I 

Whitehead v. Coker, 16 Ala. App. 165, 76 So. 
484, certiorari denied Ex parte "Whitehead, 
200 Ala. 701, 76 So. 999. | 

Snoddy v. American National Bank, 88 Tenn. 
573, 13 S. W. 127, 17 Am. S. E. 918, 7 L. 
R. A. 705 and note. ! 

J 

The case of Wirt v. Stubblefield, 17 App. D. C. 283 
is not an authority against the principles here con¬ 
tended for by the defendants. That was an action by 
a holder in due course, to which the maker, j as one of 
the parties sued, set up the defense that' the note 
was given in payment of money alleged to be due on 
a certain wager or gaming transaction. Frc|m a judg¬ 
ment entered for the plaintiff because of insufficiency 
of valid defense, the defendant appealed. This Court 
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held the defendant liable to the holder in due course 
saying, that while the gaining laws of Great Britain 
were in force in Maryland, and were adopted and 
became a part of the laws of the District of Columbia, 
yet, upon passage of the Negotiable Instruments Law 
by the Act of Congress approved January 12, 1899, 
there was an implied repeal of the defense of 
“gaming transaction” so far as it might affect the 
rights of a holder in due course, the Negotiable In¬ 
struments Law having an express provision for re¬ 
peal of prior laws inconsistent with its terms. 

The Loan Shark Law 7 was passed long after enact¬ 
ment of the Negotiable Instruments Law, and upon 
the principles stated in Wirt v. Stubblefield (supra) 
it must surely be said that the Loan Shark Law by 
its terms and provisions, has expressed a repeal of 
such parts of the Negotiable Instruments Law as 
would tend to prevent the defendants from setting up 
the defense of violation of a criminal statute. 

CONCLUSION. 

Upon reason and the authorities cited 
it is submitted that the Loan Shark Law was and is 
a declaration of public policy with respect to any 
transaction whereby money is loaned in violation of 
its provisions. It states that any such business shall 
be “unlawful and illegal” and a misdemeanor punish¬ 
able by fine and/or imprisonment. No instrument 
issued as a security in violation of its terms can have 
any validity, the very act itself providing for for¬ 
feiture, not only of the usurious interest, but also of 
one-fourth of the principal amount loaned. If the 
perpetrator of an “unlawful and illegal” loan may 
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avoid the pecuniary penalty of forfeiture j of interest 
and a portion of the principal by negotiating the 
promissory note given as “security” for the loan to 
one claiming to be a holder in due coursje, then the 
force of the statute is nullified, the protection af¬ 
forded the public flaunted, and a most profitable 
means of circumventing its inhibitions provided, with¬ 
out any material inconvenience to the unlawful money¬ 
lender. It is to be noted that the reputed holder in 
due course has not sued the payee who made the 
usurious loan and endorsed the security. 

j 

Respectfully submitted, 

John E. Laskey, 

Leonard J. Ganse, 
Attorneys for Plaintiffs in Error. 
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BRIEF ON BEHALF OF APPELLe|e 


ARGUMENT. 

The question presented by this case centers around 
the possible effect of the “Loan Shark Lay” of the 
District of Columbia, upon a civil transaction, to-wit: 
The transfer of negotiable paper to an innocent holder 
for value before maturity and without notice of an al¬ 
leged usurious transaction between the makers and 
payee. ! 

The attention of the Court is respectfully invited to 
the fact that the “Loan Shark Law” is a criminal 
statute providing for certain penalties for its violation 
and I desire to make it clear that I am not representing 
Weinstein, the payee of the said note, yrho it is 
charged has violated the “Loan Shark Law”. As I 
see it the Plaintiffs in Error are trying to becloud the 
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issue before the Court by bolding up to this Court the 
many provisions of the “Loan Shark Law” which, ac¬ 
cording to my mind, has nothing whatever to do with 
this suit, and as a matter of fact I feel quite con¬ 
fident that if the Plaintiffs in Error undertake to 
prosecute Weinstein criminally for the supposed vio¬ 
lation of the “Loan Shark Law” they would be un¬ 
successful for the particular and very obvious reason 
that there isn’t the slightest indication that Weinstein 
was engaged in the Business of Loaning Money, and 
if Weinstein did actually exact from the Plaintiffs in 
Error some usurious interest in connection with the 
note herein sued upon, it most certainly is an isolated 
transaction and does not bear any resemblance what¬ 
ever to the Business of Loaning Money. Plaintiffs in 
Error dwell at great length upon what they term the 
terrible injustice of Weinstein allegedly exacting such 
an usurious rate of interest from the Plaintiffs in 
Error, and in this connection I respectfully submit 
that it would be most unjust and destructive of the 
very fundamental rules of negotiability for commer¬ 
cial paper if the Plaintiffs in Error herein are to be 
permitted and encouraged to go out and borrow money 
and give their promissory note for the payment there¬ 
of and that their said note should come into the hands 
of an innocent holder for value before maturity and 
that when the said innocent holder presents the said 
note for payment the Plaintiffs in Error can with cold¬ 
blooded defiance of the basic principles of the Nego¬ 
tiable Instruments Law say to this Court or any other 
Court that they should not be required to meet their 
obligation because they had some secret and undis¬ 
closed understanding with the Payee at the time the 
money was borrowed. It seems to me that this is one 
of those instances where the equitable doctrine comes 
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into application to the effect that (where one Of two in¬ 
nocent persons must suffer) he who starts the wheel in 
motion and makes the injury possible is the j one who 
should suffer. In other words why should tliis Court 
consider relieving the Makers of this note from mak¬ 
ing payment to this innocent holder for value when 
the only reason presented to the Court is, that the 
Makers had previously entered into some secret and 
undisclosed and allegedly unlawful bargain with the 
Payee and which said bargain the Makers of the note 
now come forward and loudly shout was ini violation 
of the Criminal Statute, the “Loan Shark La,w”. 

I desire to invite the Court’s attention td the fact 
that the “Loan Shark Law” at no place in its four 
corners either expressly or by implication contains any 
provision that any note given and accepted in viola¬ 
tion of the said law shall be VOID, but the entire 
trend of the authorities submitted by the Plaintiffs in 
Error deals with cases and statutory provisions which 
provide that such transactions shall be void ab imto 
and that is absolutely foreign to the language or in¬ 
tent of the Loan Shark Law. 

To illustrate this point the attention of the Court 
is invited to the very recent case of Allen vj. Grenada 
Bank, a Mississippi case decided October 24,1929, and 
reported in 124 Southern Reporter at page ,69, where¬ 
in the Court says: “Usury defense is not available 
unless the statute expressly makes thej contract 
VOID, and the weight of authority inj cases of 
statutes like ours, which does not in expressed words 
say that the contract shall be VOID, but in ilieu there¬ 
of, provides certain penalties and forfeitures for its 
violation is not such a statute as to justify the impli¬ 
cation that the legislation was intended to make a 
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contract in violation thereof utterly VOID. Usury 
statutes are subject to strict construction. Words can 
not be enlarged to mean something not expressly 
stated," and here the Court quotes 39 Cyc., pp. 911, 
1078-1079. 

In the Mississippi ease the Court had before it a 
case quite similar to the case now before the Court in 
that it dealt with a bona fide holder for value who 
had taken without notice of usury in a jurisdiction 
where there was a criminal statute similar to and pro¬ 
viding for penalties similar to the Loan Shark Law 
of the District of Columbia. 

I again repeat that in absence of some expressed 
provision in the Loan Shark Law declaring that a 
note like the one herein sued upon is VOID, no one 
can read any such implication into the words of the 
statute, but in the event that the Court may have the 
slightest doubt upon this proposition I will go further 
and say that not only did the Loan Shark Law fail 
to expressly provide that such a note is VOID but the 
said law absolutely failed to in any \vay imply such 
construction, and in this connection I submit to the 
Court the following quotation from Sec. 1182 of the 
Code of the District of Columbia: “But no bona fide 
endorsee of negotiable paper purchased before due 
shall be affected by any usury exacted by any former 
holder of said paper unless he had notice of the usury 
before his purchase.” 

The foregoing quotation from Sec. 1182 of the Dis¬ 
trict Code is nothing more than another way of ex¬ 
pressing the language of Sec. 57 of the Negotiable 
Instruments Law (the act of Congress January 12, 
1899) which reads as follows: “A holder in due 
course holds the instrument free from any defect of 
title of prior parties and free from defenses available 
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to prior parties among themselves, and may enforce 
payment of the instrument for the ftdl amount thereof 
against all parties liable thereon.” ; 

To illustrate further my contention of the ; necessity 
for some expressed provision declaring thq contract 
or note VOID I would refer to the following four 
cases: Quiggle v. Herman, 131 Wisconsin, at page 
379, 111 Northwestern Reporter, at page 470; Samp¬ 
son v. Ward, 147 Wisconsin, at page 48, 102 North¬ 
western Reporter, at page 629; Benton v. Sikyta, 84 
Nebraska, at page 808, 122 Northwestern Reporter, at 
page 1057, 24 L. R. A. (N. S.), page 1057; 'Farmers’ 
Savings Bank v. Reed, 192 Missouri Appeals, at page 
344, 180 Southwestern Reporter, at page 1002; in all 
of which the Court held that the defense of usury was 
not available for the reason that the statutes did not 
expressly or by necessary implication make the instru¬ 
ment VOID but merely declared the instrument or the 
transaction out of which it arose illegal. 

As as example of the kind of language necessary to 
make such a note as we have in this case void on the 
ground of usury, I submit the following from the case 
of Peoples Savings Bank v. Raines, reported in 175 
Arkansas, at page 1155, 2 Southwestern 1 Reporter 
(2dD), at page 20; wherein the Court had before it 
the following language from Article 19, paragraph 13, 
of the Constitution of the State of Arkansas, as con¬ 
tained in Article 7362 of Crawford and Moses Digest 
of Statutes of Arkansas: “All contracts having 
greater rate of interest than 10% per annum shall be 
void as to principal and interest and the General As¬ 
sembly shall prohibit same by law”. 

It is respectfully submitted that the language of 
the Constitution of the State of Arkansas expressly 
states that such a contract shall be void, and a com- 
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parison with the language used by Congress in the 
Loan Shark Law will readily show that Congress did 
not expressly state such a contract to be void nor is 
there the slightest implication that Congress had any 
such intention, and the absence of such an intention 
is particularly clear when considered together with 
the hereinbefore quoted provision of Sec. 1182 of the 
District of Columbia Code. 

To illustrate this point further I submit the follow¬ 
ing from Section 1980, Mr. Daniels’ work on Nego¬ 
tiable Instruments: “As the statutes merely declare 
expressly or by implication that the consideration shall 
be deemed illegal, the bill or note founded upon such 
consideration will be valid in the hands of a bona fide 
holder without notice”, and in Section 199, Mr. Daniels 
says further: “Where a statute declares that all pay¬ 
ments made for spirituous liquors sold contrary to 
law should be held and considered to have been re¬ 
ceived in violation of the law without consideration 
and against law, equity and good conscience”, it was 
held that a bill given for liquors so sold was valid in 
the hands of a bona fide holder without notice. 

Plaintiffs in Error have made a bold effort to read 
the following language into the Loan Shark Laws: 
“Note will be absolutely null and void to all intents 
and purposes,” or as it is sometimes said, is attempting 
to apply the argument to the contract and not to the 
parties, and I submit that they have absolutely failed 
to offer anything to this Court that would justify the 
Court in believing that there was by expressed provi¬ 
sion or implication anything in the Loan Shark Law 
to warrant or permit of any such conclusion, and while 
undertaking by this round-about process to say that 
the note is void they have apparently forgotten that 
in his Affidavit of Defense which he has filed in this 
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cause and which bears the signature of the Plaintiff 
in Error, William R. Whipp, he acknowledges an in¬ 
debtedness growing out of this note and itj is quite 
amusing to observe his effort to blow hot and cold 
by saying in one breath that the note is void and in 
the next breath saying that the Plaintiffs in Error 
acknowledges an indebtedness under the said note, all 
of which I submit is just one more manifestation of my 
contention that the Loan Shark Law has absolutely 
nothing to do with this case as it now stands in the 
Civil Courts. Plaintiffs in Error state in their brief 
that there appeared to be no cases decided ih the Dis¬ 
trict of Columbia touching the rights of bona fide 
holder of instruments violative of the Loan Shark Law, 
and I might suggest the reason why he has been unable 
to find any authorities or precedents in the District of 
Columbia to sustain his contention is that his propo¬ 
sition is so absurd and ridiculous that no' attorney 
has ever dared to present such a preposterous legal 
argument as contained in the brief of the 'Plaintiffs 
in Error to our Court of Appeals, but I note that men¬ 
tion has been made of the case of Whitehead, et al. v. 
Cogar, reported in 16 Alabama Appeals, at;page 165, 
setting the said ease up as authority for their pre¬ 
posterous contention, and I wish to include a very 
important detail in connection with the said base which 
he has overlooked and which to my mind has a most 
important bearing on that case and that is the follow¬ 
ing provision contained in Section 1644, Code of Ala¬ 
bama for the year 1907: “A Physician whose certi¬ 
ficate of qualification is not on record in the County 
in which he resides shall not be entitled to recover at 
law any compensation for services rendered in treat¬ 
ing diseases of human beings.” The Court in that 
case in support of its decision used the following lan- 
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guage: “The statute contains regulations for the 
benefit of the public as well as for the persons deal¬ 
ing with those who hold themselves out to the public 
as professionally qualified to treat diseases of the 
human being.” 

I respectfully submit that the foregoing quotation 
which I have supplied places an entirely different con¬ 
struction on the decision of the Court in that case than 
that which the Plaintiffs in Error give to this Court 
in two particular aspects. The first, being the exact 
language of the Code of Alabama, reads that: “ . . . 
shall not be entitled to recover at law any compensa¬ 
tion for services rendered,” and the second point is 
that a regulation dealing with the qualification of per¬ 
sons undertaking to treat the diseases of human beings 
is as different as day and night from the provision of 
the Loan Shark Law which deals with dollars and not 
with human life, and, stressing the first point, you will 
observe that the Code of Alabama expressly applies 
to the contract and not to the parties thereto, and by 
such language the provision of the Code falls within the 
hereinbefore mentioned provision of the Code of the 
State of Arkansas and comes under the head of “ex¬ 
pressly voiding the contract”, and differs as day to 
night from the provision of the Loan Shark Law of 
the District of Columbia and the similar statute of the 
State of Mississippi hereinbefore mentioned. 

Plaintiffs in Error in their brief inform the Court 
that probably the case of Wirt v. Stubblefield, re¬ 
ported in 17 D. C. Appeals, at page 283, will be cited, 
and admits that the said case is quite strongly against 
their contention. They then proceed to try to nullify the 
effect of the decision of Chief Justice Alvey, rendered 
in the said case, by contending that inasmuch as the 
Loan Shark Law of 1913 was enacted subsequent to the 
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Negotiable Instruments Law of 1899, Section 57 of the 
said Negotiable Instruments Law, and Section 1182 
of the Code of the District of Columbia, were repealed 
and rendered ineffective and obsolete by the provisions 
of the Loan Shark Law of 1913, and again I say that 
the absurdity of this contention is absolutely astound¬ 
ing. ! 

Let us see just what the case of Wirt v. Stubblefield 
settled. This was a suit by a bona fide holder for value 
against the maker of the note, admittedly given in pay¬ 
ment of a wager, or growing out of a gamblihg trans¬ 
action. The defense set up was somewhat similar to 
the defense set up in the immediate case, in that it was 
contended that the note, having been given in pay¬ 
ment of a gambling transaction, it could not be en¬ 
forced by an innocent holder for value because of a 


prohibition contained in the statutes of Charles and 
Anne, which was part of the Common Law of England 


inherited by the State of Maryland, and then Inherited 


by that part of the State of Maryland ultimately set 


aside as the District of Columbia. The bona fide 


holder for value contended that the statutes cjf Charles 


and Anne were not binding upon him as he was gov¬ 
erned entirely in the matter by provision of Article 55 
of the Acts of Congress of January 12, 1899, common¬ 
ly known as the Negotiable Instruments Law. Chief 
Justice Alvey, in his very illuminating opinion, ■which 
to my mind has stood the test and is still the law in 
the District of Columbia in this ease, stated as fol¬ 
lows: “We know that the purpose of Congress and 
the states was to establish a uniform system! of law to 


govern Negotiable Instruments whereby they might 
circulate or be negotiated”. Chief Justice Alvey says 
further in that ease, referring to the evil that had 


grown up as a result of innocent holders ; for value 
being required to suffer loss under the provision of 
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the statutes of Charles and Anne in connection with 
notes given in gambling transactions, “this was cer¬ 
tainly an evil that required correction and the neces¬ 
sity for the correction is founded upon a just com¬ 
mercial policy of sustaining the credit and circulation 
of Negotiable Instruments and follows clearly within 
the object, and policy of the Act of Congress January 
12, 1899, known as the Negotiable Instrument Law”. 
Chief Justice Alvey quoted as follows from Sections 
191 and 192 of the work of Judge Story on Promissory 
Notes: “A bona fide holder without notice is entitled 
to recover upon any negotiable instrument which he 
has received before it becomes due, notwithstanding 
any defects or infirmity in the title of the persons from 
whom he derived it, as for example, even though such 
person may have acquired it by fraud, or even by 
theft, or by robbery. And the same doctrine will gen¬ 
erally apply to all cases of a bona fide holder for value 
without notice before it becomes due where the original 
note or the endorsement thereon is founded on an 
illegal consideration; and this upon the same general 
grounds of public policy, without any distinction be¬ 
tween a ease of illegality, founded in moral crime or 
turpitude, which is malum m se, and a case founded 
in the positive prohibition of a statute which is malum 
prohibitum, for in each case the innocent holder is or 
may be otherwise exposed to the most ruinous eon- 
sequences, and the circulation of negotiable instru¬ 
ments would be materially obstructed if not totally 
stopped. The only exception is, -where the statute 
creating the prohibition has, at the same time, either 
expressly or by necessary implication, made the instru¬ 
ment absolutely void in the hands of every holder, 
whether he has such notice or not. There are few 
eases in which any statute has created a positive null¬ 
ity of such instrument either in England or America. 


The most important seems to be the statute against 
gaming and the statute against usury. And the policy 
of these enactments has been brought into ; so much 
doubt in our day, that ir. England the rule, as! to usury 
an d g a ming , and -some other cases, has been changed 
by recent statutes, and a total repeal or partial relaxa¬ 
tion of it found its way into the legislatures of Amer¬ 
ica.” j 

In further support of the proposition laid down by 
Chief Justice Alvey and Judge Story, I might add the 
following from Mr. Randolph in his work ! on Com¬ 
mercial Paper, and Mr. Daniel in his work on Nego¬ 
tiable Instruments, wherein they both say tfiat such a 
paper (referring to a promissory note) is in some re¬ 
spects like the currency of the country a circulating 
credit and that before maturity the genuineness of the 
obligation and the solvency of the parties aije the sole 
matters to be considered in determining its Value, and 
that such a paper has been aptly called a courier with¬ 
out luggage which carries on its face its o\Vn history 
and that the policy of the law requires that it tells its 
own history and have effect in the hands op innocent 
holders for value according to what appears on its 
face. 

I might go on and in the face of the unlimited author¬ 
ities supporting the appellee in this cause, j and write 
a book, but I feel that anything further that I might 
say in this brief could not any more effectively and 
completely answer and defeat the absurd, | ridiculous 
and preposterous proposition advanced by the Plain¬ 
tiffs in Error. | 

It is respectfully submitted that the judgment below 
should be affirmed. 

John S. White, 

Attorney for Appellee. 



